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General Court con�rms likelihood of confusion between TEAM
BEVERAGE and TEAM

EUROPEAN UNION
Legal updates: case law analysis and intelligence

The application for TEAM BEVERAGE in Class 36 was opposed based on the earlier mark TEAM in Class 36, which
partially covered the same services
The EUIPO held that the trademarks were visually, phonetically and conceptually similar to an average degree, and that
the non-use defence had been raised too late
The General Court con�rmed the decision in its entirety

The General Court has recently issued its decision in Team Beverage v European Union Intellectual Property Of�ce (EUIPO) (Case
T-359/20).

Background

The contested application for TEAM BEVERAGE was �led by Team Beverage AG in 2018 for numerous Class 36 services in the
�eld of insurance, �nance and real estate. It was opposed by Zurich Deutscher Herold Lebensversicherung AG based on its
earlier EU trademark TEAM, registered in 2013 and covering insurance services.

The Opposition Division of the EUIPO granted the opposition for all contested services and the applicant �led an appeal in
2019. Shortly thereafter, the applicant �led a statement in which it raised the defence of non-use under Article 18 of Regulation
2017/1001 and referred to cancellation proceedings initiated on the same day. The applicant argued that the �ve-year grace
period for non-use had expired only after the �ling of the appeal.

The Board of Appeal of the EUIPO held the defence of non-use was inadmissible, as:

it should have been raised at the Opposition Division level; and
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it is only valid if the mark on which the opposition is based has been registered for at least �ve years when the contested
application is �led.

The reference to the pending cancellation proceedings was also inadmissible. The applicant had not requested the suspension
of the opposition pending the outcome of the cancellation proceedings and, in any case, the effects of a cancellation could be
valid only after the �ling date of the cancellation proceedings, which had occurred after the date on which the contested
decision was issued. The Board of Appeal also con�rmed that there was a likelihood of confusion.

General Court decision

The General Court dismissed the action and con�rmed the Board of Appeal’ decision in its entirety.

Regarding the defence of non-use, the court con�rmed that the �ve-year grace period for non-use had not expired at the time of
the �ling of the contested application. Regulation 2017/1001 does not provide for a �exible non-use grace period in pending
proceedings. Moreover, the defence of non-use is admissible pursuant to Article 47(2)(3) only if it is raised within the deadline
provided by the EUIPO in the opposition proceedings, during which the applicant is invited to respond to the opposition.  

On the merits, the General Court fully con�rmed the Board of Appeal’s conclusions on the likelihood of confusion and followed
the case law of the Court of Justice of the European Union in Medion (Case C-120/04), according to which one element of a later
mark consisting of several elements can be considered to have an independent distinctive character and thus give rise to a
likelihood of confusion with an earlier mark, even if it does not dominate the overall impression of the mark as a whole.
According to the court, the combination of ‘team’ and ‘beverage’ did not create a unity with a different meaning than that of the
elements ‘team’ and ‘beverage’ taken separately. Against this background, the element ‘team’ at the beginning of the marks
would remain in the mind of consumers and lead them to believe that the services marked with TEAM BEVERAGE or TEAM
originated from at least economically-linked companies.

Comment

The decision reiterates once more the very strict rules and formalities observed in EUIPO proceedings. The defence of non-use
before the expiration of the �ve-year grace period is irrelevant and inadmissible, even if the grace period expires later on during
the opposition proceeding. The possibility of relying on a �exible �ve-year grace period has never been applicable in EUIPO
proceedings, unlike in German opposition proceedings, where the defence could - at least until recently (see Case C-607/19 of
17 December 2020) - be raised at any stage of the proceeding. The German law now follows the EU approach in the new
Paragraph 43(1) of the German Trademark Act since its implementation on 14 January 2019. Accordingly, a separate
cancellation request or a counteraction in civil proceedings must now be �led instead, and whether to suspend proceedings
pending the outcome of the cancellation proceedings remains at the discretion of the of�ce or the court.

Moreover, the submission of evidence or procedural declarations, such as the defence of non-use or the substantiation of earlier
rights, must be made within the time limits set by the EUIPO - otherwise this will be inadmissible in most cases and cannot be
considered later on by the Board of appeal or the General Court. It is also noteworthy that the defence of non-use, according to
the formal rules, must be �led in a separate statement with the EUIPO (ie, in addition to the statement of defence.

On the merits, the likelihood of confusion between TEAM BEVERAGE and TEAM remains doubtful to a certain extent. Contrary
to the Medion case, ‘Team’ was not a �rm name by itself (rather, it was ‘Team Beverage’), and the rules on independent
distinctive character were originally meant as an exception to the rule that trademarks must be compared as a whole. The
general argument that consumers could be led to believe that the �rms are economically linked would usually require speci�c
facts or legal indications in order to justify such conclusion. The absence of such arguments in this case shows that the General
Court has relaxed the requirements to establish an exception to the general rule that signs must be compared as a whole, and
not dissected into different elements. Although ‘beverage’ is of course descriptive for drinks, it has no such descriptive character
for Class 36 services. Thus, absent any further indications, it could have been interpreted as having the same - or at least a
comparable - level of distinctiveness as ‘team’, which is also a common English word with a suggestive meaning.

The decision shows that there is room for broad interpretations in trademark cases, which can sometimes lead to surprising
results; it may thus be worth pursuing trademark rights, even if the prospects of success are only slim at �rst sight.
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